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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 2359 of 2013
U/s 148/447/354/325/427 of I.P.C.

State

-Vs-

              Moklesur Rahman,
       Abdur Rashid,

         Mahammad Ali,
 Ahmed Ali,

   Monsub Ali,
 Samad Ali,
 Apil Uddin,

      Sharif Uddin,
   Mokrom Ali,

        Nozmul Hoque,
      Rofikul Islam,

Amjad Ali,
    Shomesh Ali,

         Anowar Hosen &
      Khowaj Uddin.

                         …..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. K. M. Hussain, Advocate…..…..............for the accused-persons. 

Date of Evidence : - 27-03-19, 26-06-19, 03-08-19, 16-08-19, 
    29-08-19, 07-09-19 & 30-09-19;

Date of S.D : - 11-10-19;
Date of Argument : - 13-11-19;
Date of Judgment    : - 18-11-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 26-10-13

one  Momrej  Ali lodged  a  First  Information  Report  before  the

Officer-in-Charge  of  Gauripur Police-Station  stating  that  on  25-10-13,  at

about 12.30 p.m.,  accused-persons mentioned in the ejahar had broken

their bamboo  fence  and  when  they  restrained  then, accused-persons

armed with bamboo stick, batam, dagger, sword, axe, etc. assaulted him,
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his brothers, sister-in-law, mother Momela Bewa, Sahajamal, Aynal Hoque,

Jaydar Ali, Moynal Hoque and Hasina Bibi. Accused persons caused them

serious injuries and broke door,  windows etc.  of  their house. They were

taken to Dhubri Civil Hospital for treatment by their relatives.

2. On receipt of Ejahar, the Officer-in-Charge of Gauripur P.S. registered

a  case  being  the  Gauripur P.S. case  no.558 of  2013,  u/s

147/148/149/325/326/427 of I.P.C and launched investigation of the case.

During the period of investigation of the case, Investigating Officer visited

the place of occurrence, prepared sketch-map of the place of occurrence

and  examined  witnesses.  Investigating  officer  collected  injury  report  of

victims.  On  completion  of  investigation  of  the  case,  S.I  Samiran  Das

submitted charge-sheet of the case against above named accused persons

u/s 147/148/149/447/325/354/427 of I.P.C.

3. In pursuant to the court process, accused persons appeared before

the  Court  and  they  were  allowed  to  go  on  bail.  Copies  of  relevant

documents were furnished to accused persons.  After  having heard both

sides  and  considering  the  material  on  record,  my  predecessor,  framed

charge  of  the  case  u/s  148/447/354/325/427 of  IPC  against  accused

persons. The particulars of charge u/s 148/447/354/325/427 IPC were read

over  and  explained  to  accused  persons.  They  pleaded  not  guilty  and

claimed to be tried. 

4. During trial, prosecution side examined as many as eleven numbers

of witnesses. In view of the evidence on record, accused were examined

and recorded their statements u/s 313 of Cr PC. The pleas of accused were

of total denial and declined to adduce evidence in their defence. I heard

arguments put forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether the accused persons on 26-10-13 at about 12.30 p.m., were

members of an unlawful assembly and were at the time, armed with deadly

weapon and thereby committed an offence punishable u/s 148 of IPC?

(ii) Whether on the same date,  time and place,  the accused-persons

committed criminal trespass by entering into Momrej Ali's premises with

intent  to  commit  an  offence  or  to  intimidate  or  annoy  and  thereby

committed an offence punishable u/s 447 of IPC?
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(iii) Whether on the same date,  time and place,  the accused-persons

used criminal  force upon Hasina Bibi,  Taslima Akhter and Momela Bewa

with intent to outrage their modesty and thereby committed an offence

punishable u/s 354 of IPC?

(iv) Whether on the same date,  time and place,  the accused-persons

voluntarily caused injuries upon informant and his other family members

and thereby committed an offence punishable u/s 325 of IPC?

(v) Whether on the same date,  time and place,  the accused-persons

caused damaged to  the  house  of  informant  and thereby committed  an

offence punishable u/s 427 of IPC?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Aynal Hoque (p.w.1) stated that informant is his younger brother. He

knows accused-persons. The incident took place about 6/7 years ago from

today and at about  12 p.m. On that  day,  accused-persons entered into

their courtyard after breaking their boundary fence and assaulted him, his

younger  brother  Sahajamal,  Jaydar  Ali,  Moinal  Hoque,  Momrej  Ali,  his

mother Momela Bewa, Hasina Bibi, Jomela Bibi to dispossess them from

land.  In  the  result  of  marpit,  Sahjamal  got  fractured  his  left  leg.  He

sustained injury on his head and got 3 stitches on his head. His mother

Momela Bewa sustained injury on her head and got 4/5 stitches. Jaydar Ali

sustained injury due to assaulting with iron fala by accused-persons. He

became senseless and village people took them to hospital for treatment.

Thereafter, his brother Momrej Ali lodged the case at Gauripur PS. In his

cross-examination, p.w.1 stated that Moinal Hoque is his elder brother and

he died, about 10/15 days back. Police arrested his younger brother Jaydar

Ali  on  the  allegation  of  murder  of  his  elder  brother.  Their  house  and

accused persons are situated in the same courtyard. Accused-persons are

his  cousin  brothers.  The  land  on  which  they  are  staying  is  ancestral

property and a dispute is running between both the sides with regard to

that land. About 100 families reside near their house. Both sides claim the

disputed land as their own. On the day of incident, accused persons did not

quarrel with him. The incident took place about half an hour. Many people

gathered. No one from their village stopped their quarrel. Accused side also

lodged a case against them for the occurrence of the same incident. Police
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did not record his statement. Later said, Police had recorded his statement

in this regard. He remained senseless for two/three days due to assault by

accused-persons. He did not state before Police that accused-persons had

broken left leg of Sahjamal. Pomela Bewa is his sister. Hasina Bibi is wife of

his brother. He denied the suggestions made by defence counsel on behalf

of accused persons.

7. Begum Taslima Akhtar (p.w.2) stated that informant is her husband.

She knows accused-persons. The incident took place on 25-10-13 and at

about 11 a.m./12 p.m. They planted betel nut tree, Segun tree, etc. in their

land and fenced with bamboo. On the day of  incident,  accused-persons

broke  their  bamboo  fence  and  took  it.  When  they  prevented,

accused-persons entered into their home, accused Somesh and Mokrom

assaulted  on  left  leg of  her  brother-in-law Sahajamal  with  a  spade and

Rafikul assaulted on head of her mother-in-law Momela Bibi with stick. In

the result, Momela Bibi sustained head injury and bled. Seeing this when

wife of Sahjamal came to save them, accused Sharif Uddin assaulted her

on head with stick and in the result, blood oozed out from her head. She

got frightened and closed the door.  Accused-persons rebuked her filthily

and broke their door, window by throwing stone, brick etc. Accused persons

pulled their door to catch her. Accused Nazmul assaulted on chest of her

husband  Momrej  Ali  with  a  fala.  She  saw  the  entire  incident  through

window of her house. Thereafter, she with help of village people took the

injured to Dhubri Civil Hospital. In her cross-examination, p.w.2 stated that

Momrej Ali is her husband. Aynal Hoque is her brother-in-law. Momela Bewa

is her mother-in-law. Moinal Hoque is her brother-in-law. Jaydar Ali is her

brother-in-law.  Hasina  Bibi  is  her  sister-in-law.  Her  house  is  situated  at

Dalaneralga Part-II. Accused-persons houses are also situated at the same

place and are her neighbors. There are about 200 houses situated near

their house. At the time of incident, she was watching T.V. in their home.

She  along  with  her  mother-in-law  and  husband  reside  in  the  house.

Accused-persons  houses  are  situated  towards  East  side  of  her  house.

Quarrel always takes place with accused-persons with regard to boundary

trees. At first, an altercation took place with her mother-in-law. She did not

quarrel with accused persons. About 100/150 nearby people gathered and
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‘marpit’ started in between them. She was at home and she did not go to

prevent. She cannot say who sustained injuries from accused side. Accused

persons were also in the hospital for one day and discharged on next day.

She denied the suggestions made by the defence counsel  on behalf  of

accused persons.

8. Joydar Ali (p.w.3) stated that the informant of this case is his elder

brother. He knows accused-persons. The incident took place on 25-10-13

and on Friday, at about 12 p.m. He was at home. At that time, Anna Bibi

and Moriom Bibi came to their house and forcibly tried to take their fence.

When his mother Momela Bewa prevented, accused Rafikul assaulted on

head of his mother with a rod, Thereafter, his brother Sahjamal went to the

place  then,  accused  Mokram  Ali  hit  

Sahjamal with a spade. He went to the place of occurrence and accused

Monsub Ali hit on his leg with a ‘fala’. He rushed to his house. He saw from

his house accused Khwajuddin, Apiluddin and Ahmed were assaulting his

elder  brother  Moinal.  Accused  Sharifuddin  assaulted  on  head  of  his

sister-in-law  Hasina  Bibi.  Accused-persons  assaulted  his  brother  Aynal

Hoque.  Accused-persons  also  assaulted  Momrej  Ali  with  dagger  and

damaged his house. In his cross-examination, p.w.3 stated that he was in

Jail  on  the  allegation  of  murder  of  his  brother  Moinal  Hoque.

Accused-persons lodged a case against them and in that case, he is an

accused. Accused-persons are his own relatives. At the time of incident,

60/70  people  were  present  and  Unis  Ali  Chacha,  Jahor  Ali,  Rashidul,

Soleman etc. were among them. Village people tried to stop their quarrel.

There is a dispute between accused persons and his brother Momrej with

regard to boundary fence of their house. He was inside the home. His wife's

sister's husband Sahajamal informed him. He cannot say whether Police

took or not all the blood stain clothes of injured. They lodged case after one

day of the incident. Police visited the place of occurrence. He cannot say

whether Police recorded his statement or not.  Witness Momrej  Ali  is his

brother,  Taslima  Akhtar  is  his  sister-in-law,  Komela  Bewa  is  his  elder

brother's  wife,  Aynal  Hoque  is  his  elder  brother,  Momela  Bewa  is  his

mother, Moinal Hoque is his elder brother, Hasina Bibi is his elder brother's
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wife and witness Sahajamal is his brother. He denied the suggestions made

by defence counsel on behalf of accused persons.

9. Sahajamal  Sk.  (p.w.4)  stated  that  informant  of  this  case  is  his

younger  brother.  Accused-persons  are  his  cousin  brothers.  The  incident

took place on 25-10-13 and at about 12/12.30 p.m. It was Friday and he

was in his house. Then, accused persons took their fence after breaking

and assaulted his mother Momela Bewa due to preventing them. He went

to  the  place  of  occurrence  seeing  the  incident  and  accused-persons

assaulted him on leg by an axe. His leg broke into pieces. He was admitted

in the Dhubri Hospital for 2 months. Thereafter, he went to Nishiganj for his

better treatment.  Accused-persons assaulted all  his family members.  He

was in his courtyard at the time of incident. Accused persons pelted stone

when his wife, sister-in-law entered inside home. He became senseless. He

cannot say what did happen later. In his cross-examination, p.w.4 stated

that he is also an accused of the cross-case. There was no any case with

accused-persons prior to this case. The incident ran about half an hour. At

the time of incident, 2/4 people were present. Aflatun Hakim, Sadem, Jahor

Ali  were present.  He regained his sense in the hospital  after one week.

Police did not record his statement. He denied the suggestions made by

defence counsel on behalf of accused persons.

10. Hasina  Bibi  (p.w.5)  knows  complainant  and  accused-persons.  The

incident took place on 25-10-13 and at about 12.30 p.m. On the day of

incident, her husband Sahjamal was making boundary fence of their house

and then,  accused-persons  came  to  break  the  boundary  fence.  At  that

time, her mother-in-law Momela Bewa restrained and accused Rafikul hit on

head  of  her  mother-in-law  with  iron  rod.  Her  mother-in-law's  head  got

fractured and got 11 stitches. Accused Mokrom Ali hit on right leg of her

husband with an axe.  When her brother-in-law Jayder  Ali  went,  accused

Monsub  Ali  assaulted  on  left  leg  of  Jaydar  with  a  bamboo  fala.

Accused-persons assaulted all their family members. Neighbours came and

took her family members to Dhubri Hospital. Her husband took treatment

about one month in the hospital and still under treatment. Accused Rafikul

and Sharifuddin also assaulted on her head by rod and in the result, she

got 8 stitches on her head. In her cross-examination, p.w.5 stated that she
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forgets  her date of  marriage.  Accused persons came to grab their  land

claiming as their own. At the time of incident, she was inside home. The

incident ran about 1/ 1 ½ hour and at that time, about 400/500 people

gathered.  She could  not  recognize all  the people.  Accused-persons  also

lodged a case against them. She cannot say whether there was any case

between her husband and accused-persons before the incident. She denied

that  she  had not  stated  before  police  which  she  stated  today  and she

deposed falsely.

11. Komela Bewa (p.w.6) knows informant and accused-persons of this

case. The incident took place about 6 years ago from today and at about

12 p.m. On that day, she was at home and hearing hue and cry, she went

to the place of occurrence. She saw a quarrel is going on in the house of

Momrej Ali. She returned to her house on fear seeing stick, fala, etc. Later,

she came to know that accused-persons had beaten Sahjamal and other

family members. In her cross-examination, p.w.6 stated that she did not

see the incident. Her house is situated after 20/25 houses of Momrej Ali's

house. She does not know names of people of these 20/25 houses. She saw

about 1000 people of their village gathered at the place of occurrence. She

did not come to the place of occurrence again.

12. Momela Bewa (p.w.7) knows informant and accused-persons of this

case. The incident took place about 6 years ago and at about 12 p.m. On

the day of incident, accused-persons tried to take their fence after breaking

and she prevented them.  Then, accused Rafikul hit on her head with iron

rod. Thereafter, her family members took her to Dhubri hospital and there,

she got 7 stitches on her head. She took treatment for two months. In her

cross-examination,  p.w.7  stated  that  accused-persons  are  her  sons  and

nieces. Her son Momrej (informant) now is in Jail. Police arrested Momrej in

a  murder  case  of  her  another  son.  Their  house  and  house  of

accused-persons are situated near. There are 4/5 cases running in between

them due to dispute of boundary fencing. In the same incident, accused

Najmul,  Apiluddin,  Sharif,  Mokrom  Ali,  Rafikul  and  Anna  Bibi  were  also

sustained injuries. Samad lodged case against them and in that case, she

is an accused. She along with Komela came at the place of occurrence.
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About  200/250  houses  are  situated  near  their  house.  She  denied  the

suggestions made by defence counsel on behalf of accused persons.

13. Dr. Rabindra Sarma (p.w.8) stated that on 25-10-13, he was working

at Dhubri Civil Hospital as SDM & HO. On that day, he examined Momela

Bewa, Aynal Hoque, Hasina Khatun, Moynal Hoque and Jaydar Ali.  All  of

them  were  introduced  by  their  relatives.  He  found  Momela  Bewa

sustained:- 1. lacerated injury on the scalp. Size: 1 ½ “ x 1 “ into bone

deep. 2. Abrasion in the left arm. Size: 1 “ x 1 “. Opinion:- Age of the injury

fresh and less than 24 hours. Simple in nature and caused by blunt object.

He found Aynal Hoque sustained: 1. Lacerated injury on scalp. Size: 2 “ x ½

“ x ½ “. 2. Abrasion on the left forearm. Size: 1 “ x 1 “. Opinion:- Age of

injury  fresh  and less  than  24 hours.  Simple  in  nature,  caused by blunt

object. He found Hasina Khatun sustained:- 1. Lacerated injury on scalp.

Size- 1 ½ “ x ½ “ x ½ “. Opinion: Age of injury fresh and less than 24 hours.

Simple  in  nature  and  caused  by  blunt  object.  He  found  Moynal  Hoque

sustained:-  1.  Lacerated  injury  on  left  arm.  Size:  2  “  x  1  “  x  ½ “.  2.

Lacerated injury on left cheek. Size: 1 “ x ½ “ x ½ “. Opinion:- Age of injury

fresh and less than 24 hours. Simple in nature, caused by blunt object. He

found Jaydar Ali sustained: 1. Lacerated injury on scalp.  Size: 1 “ x ½ “ x ½

“. 2. Lacerated injury on the left leg. Size: 2 “ x ½ “ x ½ “. Opinion:- Age of

injury fresh and less than 24 hours. Simple in nature and caused by blunt

object. Report is made as per hospital record on 24-11-13. On the same

day,  he  examined  Sahjamal.  He  was  introduced  by  his  relative.  After

examination, he found: 1. Fractured of the right tibia. X-Ray done, shows

the fracture. Opinion: Age of injury fresh and less than 24 hours. Grievous

in nature, caused by blunt object. The report is made as per hospital record

on 15-12-13. Ext.1 is Injury Report and Ext.1(i), (ii) & (iii) are his signatures.

Ext.2 Injury Report and Ext.2(i) is his signature. In his cross-examination,

p.w.8 stated  that  he did  not  examine the injured persons as per  Police

requisition and they came personally. He does not know injured persons

personally.  He  did  not  mention  the  registration  number  etc.  of  injured

persons as indoor patient. These type of injury may be sustained by injured

persons due to falling over hard substances.
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14. Momrej Ali (p.w.9) knows accused-persons. The incident took place

on  25-10-13  and  at  about  12  p.m.  On  that  day,  accused  Moriom  was

breaking  their  bamboo  fence  of  their  house.  When  his  mother  asked

accused  Moriom  as  to  why  she  was  breaking  the  fence  then,  Moriom

abused his mother. His brother Sahjamal went and accused Mokrom Ali hit

on right leg of his brother with an axe. Accused Rafikul hit on his mother’s

head with iron rod and when Sahjamal's wife went, accused Sharifuddin hit

her on head with iron rod. When brother Jaydar Ali went, accused Monsub

Ali  hit  on  leg  of  his  brother  with  iron  fala.  When  Aynal  Hoque  went,

accused-persons assaulted him on various parts of body with bamboo stick.

When Moynal Hoque went, accused Khowajuddin hit on his chest with a

bamboo  stick.  Accused-persons  also  assaulted  him.  Thereafter,  village

people took their family members to Dhubri Civil Hospital for treatment. His

brother Sahjamal's treatment ran in the Dhubri hospital about 1 ½ months.

Thereafter,  he  lodged  this  case.  Ext.3  is  ejahar  and  Ext.3(1)  is  his

signature.  In his cross-examination,  p.w.9 stated that he is in Jail  in  his

brother's  murder  case  and  today,  he  has  been  produced  from  Jail  for

statement of this case. Accused-persons are his relatives and their houses

are situated near. Accused-persons lodged two cases against them and he

is also an accused of the cross-case. He was outside at the time of incident.

The incident took place about 10/15 minutes. About 15/20 people gathered

at the place of occurrence. Komela Bibi was one of them and he does not

know others names. There was a dispute with accused-persons with regard

to boundary land. He denied that accused persons had not lost in the land

dispute case. He denied the other suggestions made by defence counsel on

behalf of accused persons.

15. SI Samiran Das (p.w.10) stated that in the year of 2013, the I/O of

this  case  ASI  Safor  Ali  handed  over  CD  to  him  on  completion  of

investigation of the case. He read CD and got sufficient materials against

accused-persons. After consulting with O/c Sir, he submitted Charge-Sheet

of  this  case  before  the  Hon'ble  Court.  Ext.4  is  the  Charge-Sheet  and

Ext.4(1) is his signature. In his cross-examination, p.w.10 stated that he did

not  collect  Medical  Report  of  this  case.  He  cannot  say  who  identified

victims of this case. He denied that he had not examined the documents of
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this case properly and submitted Charge-Sheet against accused-persons.

He  was  I/O  of  GR  Case  no.  1849/13  and  he  also  submitted  the

Charge-Sheet of that case.

16. Safor Ali Sk. (p.w.11) stated that on 26-10-13, he was working as ASI

of police at Athani out Post,  under the Gauripur PS. On that day, O/c of

Gauripur PS endorsed him to investigate the case. On the same day, he

went  to  the  place  of  occurrence,  drew  sketch  map  and  recorded  the

statements of the witnesses. Injured went to the hospital by themselves.

He recorded statements of injured. He collected Medical Report. He did not

find  accused-persons  in  their  house.  Thereafter,  on  completion  of

investigation  of  the  case,  he  handed  over  CD  to  I/c  Sir.  In  his

cross-examination, p.w.11 stated that there is an order to take pre-step of

this case and endorsed Samiran Das to complete the investigation. The

place of occurrence is situated about 7/8 k.m. away from Athani Out Post.

On 28-10-13, O/c Sir sent the FIR to Magistrate to be seen. He did not find

any injured  at  the  place  of  occurrence.  He did  not  send the  injured  to

hospital  for  examination.  On  18-11-13,  he  recorded  the  statements  of

injured  and  witnesses  at  Out  Post.  He  did  not  go  to  the  hospital  for

recording  the  statements  of  them.  With  regard  to  same  incident,

accused-persons also lodged a case and he was also I/O in that case. He

submitted charge sheet in the name of accused of cross-case i.e. witnesses

of this case. The dispute took place with regard to land. He did not seize

any  document.  As  such,  accused-persons  of  this  case  were  injured  of

cross-case and therefore, they were hospitalized in the hospital. He denied

that he had not completed investigation of the case properly.

17. Thus,  in  view of  the above discussion of  evidence of  prosecution

witnesses, it is cleared that the incident took place due to bitter relation in

between the parties. Accused are relatives of complainant side. They had

boundary land dispute with accused persons. It is appeared from evidence

of  p.w.-5  that  the  quarrel  took  place  when  her  husband  Sahjamal  had

erected  new  fence  over  the  disputed  boundary  land.  Accused  persons

reside near house of complainant. On close scrutiny of evidence of p.w.-2,

p.w.-3, p.w.-5, p.w.-7 and p.w.-9, accused Ahmed Ali, Monsub Ali, Apiluddin,

Sharifuddin, Mokram Ali,  Nazmul Haque, Rafiqul  Islam, Shamesh Ali  and
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Khawajuddin took part in the incident. From their evidence, taking part of

accused namely Moklesur Rahman, Abdur Rashid, Mahammad Ali, Samad

Ali, Amzad Ali, and Anowar Hussain is not come out in the incident. 

18.    Now, whether the accused persons were armed with deadly weapons

at  the time of  incident.  P.w.-1  in his  evidence did  not  explain  who had

carried what type of weapon and who caused injury to him and others.

P.w.-1 simply stated that accused persons assaulted him and others. He

even could not say who had inflicted injury to him. He sustained injury on

his head and got three stiches. He became senseless. P.w.-2 did not see

accused  persons  assaulting  p.w.-1.  P.w.-3  stated  that  accused  persons

assaulted p.w.-1. P.w.-4 stated that accused persons assaulted his family

members. P.w.-5 also stated that accused persons assaulted their family

members. P.w.-6 did not see who had inflicted injury to whom. P.w.-7 also

did not see who had inflicted injury to whom. The evidence of p.w.-8 shows

that p.w.-1 sustained lacerated injury on scalp  and abrasion on the left

forearm. Simple injury caused by blunt object. P.w.-9 saw accused persons

hitting p.w.-1 with bamboo stick  on various parts  of  body.  So,  from the

evidence  of  p.w.-1,  p.w.-3,  p.w.-9  together  with  medical  evidence  as

exhibited by p.w.-8, it can be said that accused persons assaulted p.w.-1, in

a body, with stick. P.w.-8 cleared that he does not know victims of this case

personally. P.w.-2 saw Rafiqul assaulting Momela Bewa with a stick. P.w.-3,

p.w.-5 and p.w.-9 stated that Rafiqul inflicted head injury to Momela Bewa

with an iron rod. Momela Bewa also stated that Rafiqul hit on her head with

an iron rod.  The evidence of p.w.-8 shows that Momela Bewa sustained

lacerated injury on scalp,  bone deep.  Injury was  simple  and caused by

blunt  object.  At  the  time of  incident,  p.w.-2  was  watching  T.V.  and  she

closed door on being frightened. She claimed that she had seen the entire

incident through her window. Therefore, she might have seen the rod as

stick which Rafiqul had carried. The evidence of p.w.-3, p.w.-5, p.w.-7 and

p.w.-9 established that Rafiqul had carried iron rod at the time of incident.

P.w.-2 and p.w.-3 saw Mokram Ali  hitting Sahjamal with spade. Sahjamal

(p.w.-4)  failed  to  say  who  had  inflicted  injury  to  his  leg  and  by  what

weapon. He was in his courtyard and later, he became senseless. P.w.-5

saw Mokram Ali inflicting injury on right leg of Sahjamal with an axe. P.w.-8
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found fracture on right tibia of Sahjamal and caused by blunt object. So,

from the evidence of p.w.-2, p.w.-3, p.w.-5 and p.w.-9, it can be said that

Mokram Ali carried either a spade or axe at the time of incident. Spade and

axe  are  deadly  weapons,  if  they  are  used  as  weapon  of  offence  and

sufficient to cause death by using force to the effect. P.w.-2 saw Sharifuddin

assaulting on head of p.w.-5 with a stick. P.w.-3 saw Sharif Uddin hitting on

head of Hasina Bibi. Hasina Bibi (p.w.-5) stated that Rafiqul and Sharifuddin

hit on her head with iron rod. P.w.-9 saw Sharif Uddin hit on head of p.w.-5

with iron rod. P.w.-8 found p.w.-5 sustained lacerated injury on her scalp.

Simple injury caused by blunt object. The injury was not bone deep. There

was  only  one  injury  on  scalp  of  p.w.-5.  Therefore,  if  two  persons  had

inflicted injury on head of p.w.-5 with iron rods and then, she would have

sustained  two  injuries  on  her  head.  Medical  evidence  and  evidence  of

p.w.-2 do not corroborate Sharif  Uddin and Rafiqul hit  with iron rods on

head of p.w.-5. The evidence of p.w.-2 and p.w.-9 only show Sharifuddin hit

on head of p.w.-5. P.w.-2 said about lathi and p.w.-9 said about iron rod

used by Sharifuddin in assaulting p.w.-5. We have observed that if p.w.-5

would have been hit by iron rods then she might have sustained deep bone

injury on her head and she would sustained more injuries on her head.

Therefore, it can be said that Rafiqul Islam did not assault on head of p.w.-5

with iron rod. P.w.-2 and p.w.-9 might have seen lathi as iron rod from a

little distance due to melee. The fact that Sharifuddin carried iron rod at

the  time of  incident  is  doubtful.  P.w.-2  saw  Nazmul  hitting  on  chest  of

Momrej Ali  with a ‘fala’.  Fala is not deadly weapon and it  cannot cause

death  of  a  person.  P.w.-3  did  not  say  about  weapons  used by  accused

Khawajuddin, Apiluddin and Ahmed Ali in assaulting Moinal Haque. Moinal

Haque died. P.w.-3 stated that accused persons assaulted Momrej Ali with

daggers. But, Momrej Ali did not say that accused persons had assaulted

him with daggers. There is no medical evidence regarding injury sustained

by Momrej Ali. So, it is cleared that all accused persons did not carry deadly

weapons at the time of incident except Rafiqul Islam and Mokram Ali. 

19.     The evidence of prosecution witnesses show that the incident took

place in the house of complainant side. P.w.-6 also firmly stated that she

saw a quarrel is going on in the house of Momrej Ali between the parties
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with arms in hands.  She frightened seeing the quarrel  and went to her

house. Therefore, it can be believable that accused persons came to the

premises of complainant and engaged in a quarrel. Of course, there is a

land  dispute  between  the  parties.  But,  the  evidence  of  prosecution

witnesses only indicate about boundary land dispute not entire land under

possession of  complainant side.  The evidence of  p.w.-5 established that

Sahjamal  erected  a  new  fence  over  the  disputed  boundary  land  and

therefore,  accused  persons  broke  the  fence.  P.w.-2  stated  that  accused

persons pulled door of their house to catch her and damaged their window,

etc.  by pelting stone.  So, it  can be safely arrived that accused persons

committed criminal trespass by entering into premises of complainant. 

20.    Begum Taslima Akhter (p.w.-2), Hasina Bibi (p.w.-5) and Momela Bewa

(p.w.-7) did not say in their evidence that accused persons had used force

upon them with  intention  to  outrage  their  modesty.  Therefore,  accused

persons used criminal force upon victims of this case to outrage modesty is

not established.

21.    We have already observed that Mokram Ali caused fracture on leg of

Sahjamal with spade/axe. He used such extent of force to hit Sahjamal and

therefore,  tibia  of  right  leg  broken.  The  medical  evidence  and  eye

witnesses corroborated the fact. Sahjamal also took treatment at Nshiganj.

Therefore, Mokram Ali is held guilty for causing grievous hurt to Sahjamal

by deadly weapon. It is appeared that Mokram Ali used blunt side of the

weapon.  It  cannot  be  said  that  other  accused  persons  shared  common

object  with  Mokram  Ali.  If  other  accused  persons  namely  Ahmed  Ali,

Monsub Ali, Apiluddin, Sharifuddin, Nazmul Haque, Rafiqul Islam, Shomesh

Ali and Khowajuddin had shared common object then Sahjamal would have

sustained more injuries. They are not held guilty for committing offence

punishable u/s 325 IPC. However, they are held guilty for causing hurt to

Aynal Haque, Jayder Ali, Hasina Bibi, Moinal Haque and Momela Bewa by

blunt object punishable u/s 323 IPC.  

22.    Taslima Akhter stated that accused persons pelted stone, brick, etc.

to  their  house  and  rebuked  her  filthily.  P.w.-3  also  stated  that  accused

persons damaged house of Momrej Ali. P.w.-4 stated that accused persons

pelted  stone  to  his  house  when  his  wife  and  sister-in-law  entered  into
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house. However, p.w.-2, p.w.-3 and p.w.-4 did not explain as to extent of

damage to their house. Investigating officer also did not seize any stone,

brick, etc. and broken article from the place of occurrence. Therefore, it is

not safe to hold accused persons guilty for committing offence punishable

u/s 427 IPC.

23.      In view of the above discussion of evidence and observation made

therein, I am inclined to believe that prosecution side proved the offence

u/s 148 IPC against accused persons namely Rafiqul Islam and Mokram Ali

and offence u/s 147 IPC against accused namely Ahmed Ali, Monsub Ali,

Apiluddin,  Sharifuddin,  Najmul  Haque,  Shomesh  Ali  and  Khowajuddin

beyond all reasonable doubt. Prosecution side also proved the offence u/s

447/325  IPC  against  accused  Mokram  Ali  and  u/s  447/323  IPC  against

accused persons namely Ahmed Ali, Rafiqul Islam, Monsub Ali, Apiluddin,

Sharifuddin,  Najmul  Haque,  Shomesh  Ali  and  Khowajuddin  beyond  all

reasonable  doubt.  Prosecution  side  failed  to  establish  the  offence  u/s

354/427 IPC against accused persons namely Ahmed Ali, Monsub Ali, Apil

Uddin, Sharifuddin, Mokram Ali, Nazmul Haque, Rafiqul Islam, Shomes Ali

and Khowajuddin beyond all reasonable doubt. Prosecution also failed to

establish  the  offence  u/s  148/447/354/325/427  IPC  against  accused

persons namely Moklesur Rahman, Abdur Rashid, Mahammad Ali, Samad

Ali, Amzad Ali and Anowar Hussain beyond all reasonable doubt. They are

set  at  liberty  forthwith  on  benefit  of  doubt.  Accused  Rafiqul  Islam and

Mokram Ali are convicted for offence u/s 148 IPC. Accused namely Ahmed

Ali,  Monsub  Ali,  Apiluddin,  Sharif  Uddin  Nazmul  Haqu,  Rafiqul  Islam,

Shomes Ali and Khowazuddin are convicted for offence u/s 447/323 IPC and

u/s 147 IPC.

24.    Now,  whether  the  accused  persons  are  entitled  to  the  benefit  of

provision  of  Probation  of  Offenders  Act.  Considering  the  fact  and

circumstances  of  the  case  and  of  the  fact  that  accused  persons  also

sustained  injuries  in  the  same  incident,  I  am  inclined  to  believe  that

accused persons  are  entitled to the benefit  of  provision of  Probation  of

Offenders Act.  Accused namely Ahmed Ali,  Monsub Ali,  Apiluddin,  Sharif

Uddin,  Nazmul  Haque,  Rafiqul  Islam  Shomesh  Ali  and  Khowajuddin  are

admonished in  the court  and released as  per  section 3 of  Probation  of
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Offenders Act. Accused Mokram Ali is hereby directed to enter into a bond

for two years without sureties and in the meantime to keep the peace and

be of good behavior. He will receive sentence as and when called to do so

during this period. Accused Mokram Ali is also directed to pay Rs. 3,000/-

as compensation to Shajamal for causing him pain and to suffer a lot. Bail

bonds stand in favour of accused persons are extended for another period

of six months from the date of this order.

25. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 18th day of November, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Aynal Hoque, 

    PW- 2 Begum Taslima Akhtar,

    PW- 3 Jaydar Ali,

    PW- 4 Sahajamal Sk.

    PW- 5 Hasina Bibi

    PW- 6 Komela Bewa

    PW- 7 Momela Bewa

    PW- 8 Dr. Rabindra Sarma

    PW-9 Momrej Ali, (complainant), 

    PW-10 SI Samiran Das

    PW-11 Safor Ali Sk.

2. PROSECUTION EXHIBITS:- Ext. 1 Medical Report &

                Ext. 1(i), (ii) & (iii) are signatures of p.w.8

                Ext. 2 Medical Report &

                Ext. 2(1) is signature of p.w.8

               Ext. 3 Ejahar &

       Ext. 3(1) is signature of p.w.9.

     Ext. 4 Charge Sheet &

     Ext. 4(1) is signature of p.w.10.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


